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Name & Address of the Appellant & Respondent

M/s. Viva Laboratories

<BW arf#r gr 38ta 3mer sri#tr 3ra avar i m ag 3r?u zrnfeff ft aa mg er 3r@rat
al srfla ur gtrurma vgd a var &I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\mw mcfITT" cpf TR!a-TUT~ . :
Revision application to Government of India :

(1) ~~p~- 1994 ct)- ent 3if R aarg mg mci # m -ij ~ tITTT cm- '3([-tITTT *
gem uvr siaf urteru am4er 'sra fa, maal, Ra +inc, la f@mt, atft i~Gr , la tr
+a, viz a, { Rec#t : 110001 cm" ct)- '(j'fR)'~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ '1TC'l" ct)- oTf.:r <B" .,p:rc;f -ij Ga Qt zf aran fa#t qvsr zur arr aan ii za fa8t suer
~~ -ij '1TC'l" "R ua ; mf #, q fa#t verI mt ugr a? a fat ran z fl quern a ID
'1TC'l" ct)- W<lflrr <B'~ ~ oT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

('m) 'llffif * ~ ~ x~ mm -ij f.'r4f1mr '1TC'l" 'C!x m '1TC'l" # ffufo i suit grca ace m u sq
p <B' ~ <B' ~ -ij ulT 'llffif <B' ~~~ <lT m -ij f.'r4f1mr t I
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country or territory outside India.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any



(<T) ~~ <ITT :fT"ffFl ~ f.l.:rr 'lTim er; <ITITT" (~ ;;rr ~ <ITT) mm fcITT!T 1f"lIT ~ "ITT I . • ✓~

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ~

l,J" a@1:r ~ cffl"~~ cf; :fT"ffFl cf; fuq -cir ~~ +!Plf cffl" 1fif % 3ITT" ~ ~ -cir ~ tTRT ~
~er;~~- 3llfrc;r er; am -crrtm err x=r=m tR ;;rr <fJq # fcrffi~ (.=f.2) 1993 tTRT 109 am~~ ~

(d) Credit of any duty ~!lowed to be utilized towards payment of excise duty on final products
under !he_ provIsIons of this Act or the Rules made there under and such order is passed by the
CommIssIoner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998, I

(1) ~ ~ ~ (3llfrc;r) Plll•-{lqC'll, 2001 cf;~ 9 cf; awm FclPIFcfcc ~ ms<lT ~-8 # cf'r ~ # ~srrer uf srer hf fl=a ftmr er; 'lfrm gG-smrhr gi r#ta ark al al-al uRaii # er sfr <an fa5a
ufAT mfg-q 1arr arar <. qr arff #a aWRf tTRT 35-~ # mffur ~ er; :fT"ffFl # rd # mer €l3I--6
cffl" mTI 'lfr ~ mfg-q I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfauna 3ma er ui via vang Garaqt znGa "ITT mm 200/- gram at ung si
\ifITT~ "Wll~~fr~ "ITT cTT 1000/- cffi" ~ :fT"ffFl~~I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

xfri:rr ~-~~~~~~~cf; mTI 3llfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4hr sen<a zrca af@)Rm, 1944 #t err 35- uo<l't/35-~ er; awhr:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

B<tctfMf!lct ~ 2 (1) cp aarg3gar rat t 3rat, r9tat cf; lWIB "ff ft~.~~
ca vi hara sf4ta znrnf@arr (R@rec) #t afar Mir f)feat, sear i aur zi~Ga, azrll
mraf , 3RfR'tIT, 31(;d-ld.lislld., ~ 380016

0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ai@a sna zyca (srf) Parma, 2oo1 #t ear o # airf vua y-3 feffa fhg rur sr@fr
nrznfera0i #l nu{ 3rah # fcRiia 3r4la ft; nTg sr4r #l a ufzii Rea usi sara gee cffl" +ltrr, antu at iT 3IRz,:,zye«sen % «sigoo-+m?@mi,smraen # +ltrr,~- cffl" +li1f Q_
OIIX WJ1m 7IT TY5 TI I 50 lgTq QI Cll ~ 5000/- 'Pix-I '1\Jl'1I cil'll i uf5T ~ "W1' Cfll l=JPT, <Zfluf
alt inr it Iran ·Tan if T; 5o alaznr vnr & asi n; 10000/- #) haft z)ft1 al #7 <rzr
~er; ,wrafi #a rs # a ijr #l urr 1 <IB" ~ \ffi "'{{1."fR * wm "i'JWRf '{il&GlPii:fi aBfas at
Wxfilcpf "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Re_gistar of _a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) afa s arra{ srriiar al & at re@ra ga sitar fg pr r gar wrfra€ a
fcvm ufAT ~ ~ clUT cB" eta gg s R fa rd atf a aa fr zqenfera ar9Ra =mrnf@raw at ya srfa
ITtrar at va 3r4a fcvm \ilTTfT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, 1s filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. s\,~~Qi'1,.'-- 0 c.€HTRA( "r/'
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ am~ l{]1ffiT cm- Fl<l?[Uf ffi crrc;r~ cJft am 'lfr ~ ~ fcn<:rr \il@T t \rJT ffiT ~. ~
Tr zyca vi hara 34tar nnf@eras (raff,f@)) Rm, 1gs2 Rfe & I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far zrca, ks.4 sna ere 'C!cfarm 3rff)a 7flawr (Gilda) ah 4fr 3r4hiamai
kc4tzr sea area 3r@Gr+, 8&y #r err 34w ah 3iair fa#ha(in.) 3rf0fer y(cry #t
ml ~ts)~: oa.ot.~o~\l -'IT 'cfi) Ra#la 3@)era, 8&y #r arr cs a 3iafa -8cilcfi{ cfiT afrQ{Tcl'f cfi'r"ark, arr fGfaa #r areq-«f@ra #er3far k, serf@hr nra 3iaia sa #r srtarr
3r4Rlr2r «f@raratwa3ea@t
4lo-sft4~ ~~ °t!ci· -8cl lcfi{ ~ 3@"Jta'" JTTdf fcl;"i:rr rcaiifanf@%

.3 0

(i) mu 11 t # 3iafa fufa am
(ii) cal smr t #t a& arr z@r

(iii) hclz srmt fmra4ht ah fGra 6 a 3iraia er ma

3ratqsrf zrzf@ansnranan=fa.fl (Gi. 2) 3@0er, 2014a 3war q4aft3r4fa
ql@art#arrfaarrflwracr3sfvi art atarsizt1
For an appeal to be flied before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0- .
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)i) z32er as 4fr 3r4hrulaswr #mar s@ areas 3rrar areas zm avefaif@a ta JTTdf fctvJ
'a'fQ" ~~~ 10% 3rJraTaftrt3itsrziha avg@af@a zt aaaush 10% 3rarersRt sr4tr?I

2 2 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, mayflle an appeal before the appropriate authority.
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V2/37/RA/GNR/18-19

ORDER-IN-APPEAL

This appeal has been by the Assistant Commissioner of CGST & CEx, Kaloi
Division, Gandhinagar Commissionerate (hereinafter referred to as 'the department')

against the Order-in-OriginalNo.17/AC/CGST/18-19 dated 25.05.2018 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner of Central
GST, Kaloi Division, Gandhinagar (hereinafter referred to as "the adjudicating

authority") in respect of M/s Viva Laboratories Pvt Ltd, Plot No.628, Pramukh
Industrial Estate, Rakanpur, Taluka-Kalol, Dist Gandhinagar [hereinafter referred to

as "the respondent"]

2. Briefly stated, the respondent was engaged in the manufacture of P.P.
Medicines falling under chapter sub-heading 3003 of the first schedule to the
Central Excise Tariff Act, 1985 (CETA, 1985). They were availing value based SSI
exemption up to clearance value of Rs.150 Lakhs under Notification No. 08/2003
dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification')
for clearance of its own goods, whereas the goods manufactured for loan licensees
under various brand names not belonging to the appellant, was cleared on payment
of Central Excise duty @ 16% from the first clearance in a financial year. The
factory of the appellant was falling within 'rural area', as defined in paragraph 4 of
the SSI notification. The exemption contained in the SSI notification did not apply
to specified goods bearing a brand name or trade name whether registered or not,
of another person, except in cases where such branded specified goods were
manufactured in a factory located in a 'rural area'. It appeared that the
respondent was liable to take into account also the value of branded goods for the
purpose of determining the exemption limit of aggregate of first clearance value not
exceeding 150 Lakhs Rupees made on or after 1 April in a financial year and also
for the purpose of determining the aggregate value of clearances of all excisable
goods for home consumption by a manufacturer from one or more factories, or
from a factory by one or more manufacturers not exceeding 400 Lakhs Rupees in 0
the preceding financial year. As the respondent had failed to add the value of
branded goods for the purpose of determining the said aggregate values of
clearances in a financial year as well as the preceding financial year, a show cause
notice dated 14.08.2006, covering the period from 2001-02 to 2005-06, for
denying the benefit of SSI notification and demanding Rs.14,59,329/- with interest
and also for imposition of penalty under Section 11 AC of the Central Excise Act,

1944 was issued.

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,
Commissioner, Central Excise, Ahmedabad-II, vide OIO dated 20.04.2007 had
dropped the proceedings initiated by show cause notices as time barred as no
suppression was proved. Since the department has filed an appeal before CESTAT,
the above said show cause notice dated 14.08.2006 was transferred into call book.

However, the said show cause notice was retriev~~y~~~ok on 28.09.2009.
The CESTAT, vide order No.A/11397-11397/2Dr[fa'ti:tl 'i12015 has rejected

%A>» s°S.
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the department appeal and concluded that the demand of duty for the extended
period of limitation cannot be sustained and uphold the duty with interest for the

normal period of limitation.

2.2 In view of above referred CESTAT's order dated 08.10.2015 and CESTAT's
order No.A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein
it has held that the duty already paid on branded goods are required to be adjusted
against the duty demanded from the assessee and directed for re-quantification of

such duty, the adjudicating authority has decided the show cause notice, vide
impugned order by dropping the demand of Rs.11,34,339/-as time barred and

Rs.3,24,989/- adjusted against the demand.

3. Being aggrieved, the department has filed the instant appeal mainly on the
grounds that the adjudicating authority while passing the impugned order has
committed error in re-quantification of the demand in much as the adjudicating
authority has not given any basis on which the said demand has been re-quantified;

that the impugned order does not contain any detailed calculation for the amount
confirmed and adjusted and serve to be remanded back to the adjudicating
authority with a direction to go through the entire records and decide the issue

afresh.

3. Personal hearing in the appeal was held on 05.03.2019. Shri S.J.Vyas,

advocate appeared for the same and explained the case.

6. At the outset, I find that the adjudicating authority has decided the instant

issue on the basis of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated
08.10.2015 in respect of M/s Rhombus Pharma Pvt Ltd and also decision of M/s
Pharmanza India reported in 2009 (237) ELT 488. In the case of M/s Rhombus

0 Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon'ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee

is required to be adjusted against the duty demand. The Hon'ble CESTAT has
clearly held that "the demand of duty for the extended period of limitation cannot
be sustained and only the demand for the normal period of limitation is sustainable"
and "duty paid on the clearances, which the Revenue has contended to be
exempted, should be considered as deposit and the said duty is required to be. .

adjusted against the duty now being demanded from the appellant" and such re-

quantification exercise is to be done only for the period within limitation.

7. I find that the adjudicating authority has re-quantified the duty vide para.
22.13 of the impugned order. He stated that "....The assessee has crossed---! elilffi7i~/,$f2sawer,
threshold exemption limit of Rs.1 crores on 07.11.2015 while considering yf};..Jtt;r~ ,VJ,8.__ -.--. c,~~..,'%.•;,,[+· g- • 3
clearance value and clearance value of loan licensee. In the instant case t!e cl\ate'f_,b.f.•_:·:( ~ :----b s
delivery of show cause notice is 23.08.2006 1.e considering the peri &within 9$,_ "+o ,·s"°.$>
limitation for re-quantification is 24.08.2005 to 31.03.2006. The said assessee had



6
V2/37/RA/GNR/18-19

filed their mothly ER-1 return for April 2005 to June 2005 on 20.07.2005 i.e not
within normal period and for the month of July to September 2005 on 12.10.2005°
i.e within normal period. Thus the discharge of C.Excise duty for the clearance for
the period 01.07.2005 to 07.11.2005 pertaining to the loan licensee before
attaining 1 crore clearance are required to be adjust while demanding the duty on

own clearance.••

8. In the instant issue, I find that as per CESTAT's order supra, the duty
paid on the clearances, which the Revenue has contended to be exempted, should
be considered as deposit and the said duty is required to be adjusted against the
duty now being demanded from the appellant" and such re-quantification exercise
is to be done only for the period within limitation. In the instant case, the appellant
has crossed the threshold exemption limit of Rs. One crore on 7.11.2015.
Accordingly, no duty was required to be paid by the appellant upto 06.11.2005 and
from 06.11. 2005 onwards, they were required to pay duty on their own clearances
as well as those of the Loan Licensee. However, the appellant had discharged duty
in respect of clearance of Loan Licensee from April 2005 onwards and as per
Hon'ble CESTAT's order supra, the duty which has already been paid on sue O
clearances, which the department has contended to be exempted, should be
considered as deposit. In the circumstances, whatever duty has already been paid
by the appellant from April 2005 to till crossing the threshold limit should be taken
into consideration while adjusting the duty. I find that that in the instant case, the
demand comes to Rs. Rs.14,59,329/- and out of the said amount, Rs.
Rs.11,34,339/- becomes time barred. For the remaining amount of Rs.3,24,989/-,
by following the CESTAT's order, the adjudicating authority has given adjustment
from the duty which has already been paid by the appellant. In the circumstances,
by following the ratio of the decision of the Hon'ble Tribunal and the duty
particulars paid by the appellant as has been observed above, I find that no shortL -opayment of duty is taken place as held by the adjudicating authority and he has
rightly dropped the entire demand. Therefore, the department appeal fails.

10. In view of above discussion, I reject the appeal filed by the department. The

appeal stands disposed of accordingly. :3>Y\lA~

• (Gr gin)
rgm (rfer)

Date: 03/2019
Attested

0

'-143(Mohanan'i.$j
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
M/s Viva Laboratories Pvt Ltd,
Plot No.628, Pramukh Industrial Estate,
Rakanpur, Taluka-Kalol, Dist Gandhinagar
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The Assistant Commissioner of CGST & CEx
Kaloi division, Gandhinagar Commissionerate.

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. Guard file
,2.A.
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